
private express trust under the common law

private express trust under the common law represents a fundamental concept in trust law,
serving as a pivotal mechanism for the management and distribution of property. This type of trust is
deliberately created by the settlor to benefit specific individuals or entities, governed by the
established principles of common law. Understanding the nature, creation, and enforcement of
private express trusts is essential for legal practitioners, fiduciaries, and beneficiaries alike. This
article explores the defining characteristics, legal requirements, and key elements of private express
trusts under the common law framework. It further delves into the roles of trustees and
beneficiaries, the significance of the trust instrument, and the practical implications of these trusts
in estate planning and asset protection. By examining relevant case law and statutory influences,
this discussion provides a comprehensive overview that supports a clear grasp of how private
express trusts function within common law jurisdictions.
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Definition and Characteristics of Private Express Trusts
A private express trust under the common law is a trust intentionally created by a settlor through an
explicit declaration, typically in writing, to hold and manage property for the benefit of designated
beneficiaries. Unlike resulting or constructive trusts, private express trusts arise from the clear
intention of the settlor. These trusts are "private" because they benefit specific individuals or a
defined class rather than the public or charitable causes. The express nature of these trusts means
that the settlor’s intentions are explicitly communicated and legally recognized.

Key Features of Private Express Trusts
Private express trusts under the common law are characterized by several distinct features that
differentiate them from other trust forms:

Intentional Creation: The settlor voluntarily creates the trust, demonstrating a clear
intention to establish fiduciary duties.

Defined Beneficiaries: The trust benefits specific persons or a clearly ascertainable class of



beneficiaries.

Trust Property: The trust must have identifiable property or assets subject to the trust.

Trustee Appointment: Trustees are appointed to administer the trust according to its terms.

Enforceability: Beneficiaries have enforceable rights to the trust property and can hold
trustees accountable.

Essential Elements for the Creation of a Private Express
Trust
To constitute a valid private express trust under the common law, certain essential elements must be
satisfied. These elements ensure that the trust is legally recognized and enforceable. Failure to meet
these requirements can result in the trust being declared void or voidable.

Intention of the Settlor
The cornerstone of any private express trust is the clear intention of the settlor to create a trust
relationship. This intention must be unequivocal, demonstrating a willingness to impose enforceable
fiduciary duties on the trustee. Mere wishes or moral obligations are insufficient to establish a trust;
the settlor’s intention must be legally binding.

Certainty of Subject Matter
The trust property must be certain and identifiable. The subject matter can include real estate,
personal property, money, or other assets. The trust cannot operate if the property is vague or ill-
defined, as the trustee must know what assets are held on trust to manage them appropriately.

Certainty of Objects (Beneficiaries)
The beneficiaries of a private express trust must be clearly defined or at least ascertainable. This
certainty of objects allows trustees to identify who is entitled to benefit and enables courts to
enforce the trust. The class of beneficiaries cannot be too vague or broad, as this undermines the
trust’s enforceability.

Legal Formalities
Depending on jurisdiction and the nature of trust property, certain formalities may be required, such
as writing or registration, particularly for trusts involving land. Compliance with these formalities
ensures the trust’s validity and protects against challenges.



Roles and Responsibilities of Trustees and
Beneficiaries
The private express trust under the common law creates a fiduciary relationship between trustees
and beneficiaries. Understanding the distinct roles and duties of each party is critical for the trust’s
effective administration and legal compliance.

Trustee Duties and Obligations
Trustees hold legal title to the trust property and are responsible for its management and protection.
Their duties include:

Fiduciary Duty: Acting in the best interests of the beneficiaries with loyalty and good faith.

Duty of Care: Managing the trust property prudently and with reasonable skill.

Duty to Account: Providing transparent records and reports to beneficiaries.

Impartiality: Treating all beneficiaries fairly according to the trust terms.

Beneficiaries’ Rights and Protections
Beneficiaries hold equitable title to the trust property and possess enforceable rights to ensure
trustees fulfill their obligations. These rights include:

Receiving trust income or capital as stipulated.

Inspecting trust documents and accounts.

Seeking legal remedies if trustees breach their duties.

Requesting removal or replacement of trustees in cases of misconduct.

Legal Formalities and the Trust Instrument
The trust instrument, often a written document such as a trust deed or will, is the foundational legal
proof of a private express trust under the common law. It sets out the terms, conditions, and
governance of the trust arrangement.



Importance of the Trust Instrument
The trust instrument delineates the settlor’s intentions, the identity of trustees and beneficiaries, the
trust property, and the powers and duties of trustees. It provides clarity and helps prevent disputes
by outlining the trust’s scope and administration rules.

Formal Requirements
While the specifics vary by jurisdiction, common formalities include:

The trust must be evidenced in writing, especially for trusts involving real property.

The instrument should be signed by the settlor and, in some cases, witnessed.

Registration or notarization may be necessary to enhance enforceability.

Failure to comply with these formalities can jeopardize the validity of the private express trust under
the common law.

Enforcement and Remedies in Private Express Trusts
Private express trusts under the common law are enforceable by the beneficiaries through the
courts. The legal framework provides mechanisms to ensure trustees comply with their fiduciary
duties and manage the trust property appropriately.

Judicial Remedies for Breach of Trust
If a trustee breaches their duties, beneficiaries may seek various remedies, including:

Injunctions: Preventing trustees from acting contrary to the trust terms.

Damages: Compensation for losses caused by trustee misconduct.

Account of Profits: Recovery of any benefits improperly gained by the trustee.

Removal of Trustees: Courts may remove trustees who fail in their responsibilities.

Role of Courts in Trust Disputes
Court intervention ensures that private express trusts operate fairly and according to the settlor’s
intentions. Judges interpret ambiguous trust terms, enforce trustee obligations, and protect
beneficiary rights, maintaining the integrity of the trust relationship.



Applications and Importance in Estate Planning
Private express trusts under the common law are widely used tools in estate planning, asset
protection, and wealth management. Their flexibility and legal certainty make them ideal for
achieving various personal and financial objectives.

Common Uses of Private Express Trusts
These trusts are employed to:

Provide for minor children or vulnerable beneficiaries.

Manage and distribute family wealth across generations.

Protect assets from creditors or legal claims.

Facilitate tax planning and minimize estate taxes.

Support charitable giving with private benefits.

Advantages Over Other Trust Forms
Compared to resulting, constructive, or statutory trusts, private express trusts under the common
law offer greater control and predictability due to their express creation and defined terms. This
makes them preferable for settlors seeking precise and enforceable arrangements tailored to their
intentions.

Frequently Asked Questions

What is a private express trust under common law?
A private express trust under common law is a fiduciary relationship where the settlor explicitly
creates a trust, transferring property to a trustee to hold for the benefit of specific private
beneficiaries, with clearly defined terms.

What are the essential elements required to create a valid
private express trust under common law?
The essential elements include: (1) intention to create a trust by the settlor, (2) a clearly identifiable
trust property (res), (3) designated trustee(s) with duties, and (4) clearly ascertainable beneficiaries.



How does the certainty of intention affect the validity of a
private express trust under common law?
Certainty of intention is crucial; the settlor must demonstrate a clear intention to create a trust
rather than a gift or other arrangement. Courts look for explicit language or conduct indicating the
creation of a trust.

Can a private express trust be created orally under common
law?
Generally, private express trusts involving land must be evidenced in writing under the Statute of
Frauds. However, trusts of personal property can, in some jurisdictions, be created orally, though
written documentation is advisable for clarity and enforcement.

What is the role of the trustee in a private express trust under
common law?
The trustee holds legal title to the trust property and has a fiduciary duty to manage and administer
the trust in accordance with the trust terms and for the benefit of the beneficiaries, exercising care,
loyalty, and prudence.

Additional Resources
1. Trusts and Equity by Gary Watt
This comprehensive text delves into the principles of trusts under common law, with a particular
focus on private express trusts. It covers the creation, operation, and enforcement of trusts,
including detailed discussions on fiduciary duties and equitable remedies. The book is widely used
by law students and practitioners for its clear explanations and practical examples.

2. Principles of Equity and Trusts by Graham Moffat
Moffat’s work provides an accessible exploration of equity and trust law, emphasizing the formation
and administration of private express trusts. The book examines key topics such as the intention to
create a trust, certainty of subject matter, and the roles of trustees and beneficiaries. It is an
essential resource for understanding the foundational concepts of common law trusts.

3. The Law of Trusts by Geraint Thomas and Alastair Hudson
This authoritative text offers an in-depth analysis of trust law, focusing on private express trusts
within the common law tradition. It discusses the historical development, statutory frameworks, and
contemporary issues in trust law. The authors provide critical insights into trust creation, duties, and
remedies, making it valuable for both students and legal professionals.

4. Equity and Trusts: Text, Cases, and Materials by Paul S. Davies and Graham Virgo
Combining case law with scholarly commentary, this book explores the doctrine of private express
trusts and related equitable principles. It presents a balanced approach by integrating theoretical
perspectives with practical case studies. The text is particularly useful for those seeking a nuanced
understanding of how courts interpret and apply trust law.

5. Understanding Equity and Trusts by Alastair Hudson



Hudson’s work simplifies complex concepts related to equity and private express trusts, making it
suitable for beginners and intermediate learners. The book covers the essential elements required to
establish a trust and the legal consequences arising from trust arrangements. It also addresses
contemporary challenges and reforms in trust law.

6. Equity and Trusts by James Penner
Penner’s book is a concise yet detailed examination of the principles governing private express
trusts under common law. It explains the requirements for trust creation, the nature of trustees’
duties, and the rights of beneficiaries. The text is praised for its clarity and logical structure, making
it a popular choice for law students.

7. The Modern Law of Trusts by Richard Edwards and Nigel Stockwell
This book provides a modern perspective on trust law, emphasizing private express trusts and their
place in contemporary legal practice. It covers statutory developments, case law updates, and
practical issues faced by trustees and beneficiaries. The authors also discuss the impact of
globalization and commercial considerations on trust law.

8. Trusts Law: Text and Materials by Gary Watt and Paul Davies
A rich compilation of primary materials and expert commentary, this book examines private express
trusts through statutes, cases, and academic writings. It offers a comprehensive overview of trust
creation, administration, and enforcement under common law. The text is particularly valuable for
those who want to engage deeply with source materials and legal reasoning.

9. Equity and Trusts in Common Law by Lionel Smith
Smith’s book explores the intersection of equity and trust law, focusing on private express trusts
within the common law system. It provides detailed discussions on trust formation, equitable
remedies, and the evolving nature of fiduciary relationships. The work is notable for its critical
approach and engagement with contemporary legal debates.
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